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ACT OF CONGRESS EXTENDING EF- 


FECT OF STATE COMPENSATION 
LAWS HELD INVALID 


The amendment of the Federal Judicial 
Code, Sections 24,256, by Act of Congress 
June 10, 1922, saving to claimants for com- 
pensation for injuries to or death of per- 
sons other than the master or members of 
the crew of a vessel their rights and reme- 
dies under the Workmen’s Compensation 
Law of any state, ete., which rights and 
remedies when conferred by such law be- 
ing made exclusive, is held by the United 
States Supreme Court, in State v. Dawson 
& Co. (44 Sup. Ct. 302), to be in conflict 
with section 2, article 3, of the Constitu- 
tion of the’ United States, which extends 
the judicial power of the United States 
to ‘‘all eases of admiralty and maritime 
jurisdiction. ’’ 

While it is stated that Congress has 
power to alter; amend or revise the mari- 
time law by statutes of general application 
embodying its will and judgment, as to 
this statute. it was said: 

“‘This cause presents a situation where 
there was no attempt to prescribe general 
rules. On the contrary, the manifest pur- 
pose was to permit any state to alter the 
maritime law and thereby introduce con- 
flicting requirements. To prevent this re- 
sult the Constitution adopted the law of 
the sea as the measure of maritime rights 
and obligations. The confusion, and diffi- 
eulty, if vessels were compelled to comply 
with the local statutes at every port, are 
not difficult to see. Of course, some within 
the states may prefer local rules; but the 
Union was formed with the very definite 
design of freeing maritime commerce from 
intolerable restrictions incident to such 
control. The subject is national. Local 
interests must yield to the common wel- 
fare. The Constitution is supreme.’’ 





Of course, Congress cannot transfer its 
legislative power to the states. By nature 
this is nondelegable (Knickerbocker Ice 
Co. v. Stewart, 253 U. S. 163, 40 Sup. Ct. 
441, 64 L. Ed. 834, 11 A. L. R. 1145). On 
the other hand, while this is not state leg- 
islation, it was declared in Southern Pac. 
Co. v. Jensen (244 U. S. 216, 37 Sup. Ct. 
529, L. R. A. 1918C 451) that: 

‘*Tt would be difficult, if not impossible, 
to define with exactness just how far the 
general maritime law may be changed, 
modified, or affected by state legislation. 
That this may be done to some extent can- 
not be denied. * * * Equally well estab- 
lished is the rule that state statutes may 
not contravene an applicable act of Con- 
gress or affect the general maritime law 
beyond certain limits. * * * And plainly, 
we think, no such legislation is valid if it 
contravenes the essential purpose expressed 
by an act of Congress or works material 
prejudice to the characteristic features of 
the general maritime law or interferes with 
the proper harmony and uniformity of that 
law in its international and interstate re- 
lations.’’ 

There is a very able dissenting opinion 
by Mr. Justice Brandeis, only a portion of 
which, owing to want of space, can be 
given. Referring to the reasoning of the 
majority of the court, Justice Brandeis 
said: 

‘‘The chain of reasoning involved is a 
long one. The argument is that the grant 
of judicial power to the United States con- 
fers upon Congress, by implication, legis- 
lative power over the substantive maritime 
law; that this legislative power in Congress 
(while not necessarily exclusive) precludes 
state legislation which ‘works material 
prejudice to the characteristic features of 
the general maritime law or interferes with 
the proper harmony and uniformity of that 
law in its international or interstate rela- 
tions;’ that there is a rule of the general 
maritime law by which an employer is not 
liable, except in case of negligence, for an 
occupational injury occurring on board a 
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vessel; that the rule applies whenever the 
vessel on which the injury occurs is afloat 
on navigable water, even if the vessel, made 
fast to a dock, is out of commission; that 
the rule applies to occupations which, like 
upholstering, are not in their nature in- 
herently maritime; that the rule governs 
the relations not only of the ship and its 
owners to their employees, but also the rela- 
tions of independent contractors to their 
employees who customarily work on land; 
that this rule is a characteristic feature of 
the general maritime law; that for a state 
to change the rule, even as applied to in- 
dependent contractors doing work on craft 
moored to a dock, temporarily disabled. 
and normally employed wholly within the 
state, interferes with the proper harmony 
and uniformity of the general maritime 
law in its international and interstate re- 
lations; and that hence a statute of a state. 
which provides that employers within it 


shall be liable to employees within it for 
occupational accidents occurring within it. 
violates the federal Constitution, notwith- 
standing the state statute is expressly sane- 
tioned by Congress. 


‘*Such is the chain of reasoning. FEverv 
link of the chain is essential to the conclu- 
sion stated. If any link fails, the argu- 
ment falls. Several of the links are, in mv 
opinion, unfounded assumption. which 
erumbles at the touch of reason. How ean 
a law of New York, making a New York 
emplover liable to a New York emnlovee 
for every. occupational injurv oeeurrine 
within the state. mar the proner harmonv 
and uniformitv of the assumed ceneral 
maritime law in its interstate and inter. 
national relations, when neither a shin. 
nor a shinowner. is the emnlover affected 
even though the accident occurs on hoard 
a vessel on navigable waters? The relation 
of the independent contractor to his em- 
nlavees is a matter wholly of state eanearn 
The emplover’s obligation to nav and the 
employee’s right to receive compensation 
are not dependent upon any act or omis- 
sion of the ship or of its owners. To im- 





pose upon such employer the obligation to 
make compensation in. case of an occupa- 
tional injury in no way affects the opera- 
tion of the ship. Nor ean it affect the 
shipowners in any respect, except as every 
other tax, direct or indirect, laid by a state 
or municipality may affect, by increasing 
the cost of living and of doing business, 
everyone who has occasion to enter it and 
many who have not. This is true of the 
application of the Workmen’s Compensa- 
tion Law, whether the service rendered by 
the independent contractor is in its nature 
non-maritime, like upholstering, or is in- 
herently maritime, like stevedoring. The 
requirement by the state is a regulation of 
the business of upholstering or stevedoring. 
It is not a regulation of shipping. It in no 
respect attempts to modify, or deal with, 
admiralty jurisdiction or procedure, or the 
substantive maritime law. It is but an 
exercise of the local police power. To im- 
pose upon the independent employer the 
obligation to provide compensation for ae- 
cidents occurring on a vessel in port, while 
the vessel is made fast to the dock, in fact, 
cannot conceivably interfere with the 
proper harmony and uniformity of the gen- 
eral maritime law in its international or 
interstate relations. 

‘A further assumption is that Congress, 
which has power to make and to unmake 
the general maritime law, can have no voice 
in determining which of its provisions re- 
quire adaptation to peculiar local needs and 
as to which absolute uniformity is an es- 
sential of the proper harmony of interna- 
tional and interstate maritime relations. 
This assumption has no support in reason; 
and it is inconsistent (at least in principle) 
with the powers conferred upon Congress 
in other connections. The grant ‘of the 
* * * judicial power * * * to all cases 
of admiralty and maritime jurisdiction’ is 
surely no broader in terms than the grant 
of power ‘to regulate commerce with for- 
eign nations and among the several states.’’ 
Yet as to commerce, Congress may, at least 
in large measure, determine whether uni- 
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formity of regulation is required or diver- 
sitv is permissible. Likewise, Congress is 
given exclusive power of legislation over 
its forts, arsenals, dockyards and other 
needful places and buildings. But it may 
permit the diverse laws of the several 
states to govern the relations of men within 
them. Congress has exclusive power to leg- 
islate concerning the army and navy of the 
United States, to declare war, to deter- 
mine to what extent citizens shall aid in 
its prosecution, and how effective aid can 
best be secured. But state legislation di- 
rectly affecting these subjects has been sus- 
In respect to bankruptcy, duties, 
imposts, excises and naturalization the 
Constitution preseribes uniformity. Still 
the provision inthe Bankruptcy Law giv- 
ing effect to the divergent exemption laws 
of the several states was held valid.’’ 


tained. 








NOTES OF IMPORTANT DECISIONS 


AUTOMOBILE DRIVER STOPPING AND 
LOOKING FOR STREET CAR THEN CROSS- 
ING WITHOUT AGAIN LOOKING.—It is held 
in Keeney v. Wells, 257 S. W. 1075, decided by 
the St. Louis Court of Appeals of Missouri, that 
where an automobile driver approached a 
street car track at a street intersection, and 
stopped with the front of his machine 18 feet 
from the track, looked for and saw defendant's 
street car approaching some 200 or 250 feet 
away at 15 to 18 miles an hour, then drove for- 
ward at seven or eight miles an hour without 
again looking before going on the track, where 
he was struck by the car, the question of his 
contributory negligence was for the jury. 

Presiding Justice Allen, writing the opinion 
of the court, in part said: 

“As shown above, it appears that upon enter- 
ing Easton avenue plaintiff stopped his automo- 
bile and looked for traffic on that street, at 
which time he saw defendant’s east-bound €ar. 
It cannot be disputed that up to this point 
plaintiff exercised ordinary care for his own 
safety. He did not, however, look again before 
going upon the tracks, and it is urged that his 
failure to look again was negligence as a mat- 
ter of law. A careful consideration of all the 
facts and circumstances in evidence, however, 
has led us to the conclusion that whether plain- 
tiff was guilty of negligence in failing to look 
again for the car before going upon the track is 





a question as to which the minds of reasonable 
men may well differ, and consequently was one 
for the jury. Defendant has cited us to a list 
of cases as supporting its position, which we 
have carefully considered. 

“In Biermann v. United Railways Co., 244 
S. W. 94, wherein we held that plaintiff’s neg- 
ligence conclusively appeared, the plaintiff ad- 
mitted that, after he came into a position 
where he could see the approaching car, he 
failed to look at all therefor until his horses 
were on the track. And likewise in Bendick 
v. Wells, 253 S. W. 394, in which we recently 
made a similar ruling, the plaintiff admitted 
that she failed to look for the street car until 
the automobile which she was driving had 
come upon the track. Obviously these cases, 
and others of similar import which might be 
cited, are here inapplicable. 

In Gubernick v. Railroad, 217 S. W. 33, the 
plaintiff, driving a wagon and approaching the 
defendant’s street car tracks at a speed of 
about five miles per hour, looked and saw the 
approaching car when his horse’s head was 
about 33 feet from the nearer rail of the track 
upon which the car was approaching, and did 
not look again until the wagon was on the 
track and the collision inevitable. The Su- 
preme Court held that, in view of the fact that 
plaintiff ‘jogged along at the rate of five miles 
per hour over the 33 feet of clear space, and 
never once looked again for the oncoming car,’ 
and ‘entered the danger zone without looking 
at all,’ his contributory negligence barred his 
recovery upon any assignment of primary neg- 
ligence. 

“When the pertinent facts of the Gubernik 
case are compared with those here present, we 
think that the decision therein is not authority 
for holding the plaintiff guilty of negligence 
as a conclusion of law in the instant case. In 
the Gubernick case the plaintiff, driving a 
horse at five miles per hour, looked at a point 
33 feet from the track and continued to ap- 
proach the track at that rate without looking 
again. In the case before us plaintiff, having 
stopped his automobile for that purpose, looked 
and saw this car when the front end of his 
automobile was but 18 feet from the north rail 
of the east-bound track. Considering the ‘over- 
hang’ of the street car, he ‘was, indeed, less 
than 18 feet—perhaps approximately 16 feet— 
from the danger zone. He was driving an auto- 
mobile, capable of rapid motion, and it appears 
that he at once started forward and proceeded 
toward the track at a speed which may be 
placed at seven miles per hour, viewing the 
evidence in the light most favorable to him. 
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At that rate he would traverse more than 10 
feet per second, reaching the east-bound track 
in less than two seconds. While there is no 
testimony as to the width of the track or the 
Iength of defendant’s automobile, it may be 
inferred that it would require but three or four 
seconds to cross beyond the danger zone.” 
The case of. Biermann vy. United Rys. Co., re- 
ferred to by the court in the above quotation, 
seems to have placed all the duty on the plain- 
tiff, driver of the wagon. The facts stated in 
the opinion of that case show the distance 
between the street on which the collision oc- 
curred and the street where the car was when 
seen by the driver to be 350 feet. True, the 
driver did not look until his horses were in a 
position where they would have been struck 
by a car had there been a car there to strike 
them. But there was no car there, and at that 
time the nearest car was a block away. Sup- 
pose the driver had looked at his first oppor- 
tunity, seen the car a block or more away at 
that time, and had gone on and attempted to 
cross? Probably the court would have held 
that the question of contributory negligence 
was for the jury. We assume that the court 
would have so held, in view of what is said in 
the opinion. Hence, the mere act of looking 
at the first opportunity to see would not have 
prevented the collision and avoided the injury. 
For that reason the question was for the jury. 
The failure of the driver to do a mere formal 
thing, to look when looking would have made 
no difference, should not affect the question. 
The Biermann case seems to have been poorly 
considered and should not be followed. 


SHOWING OF BELIEF HELD NOT PROBA- 
BLE CAUSE FOR ISSUANCE OF SEARCH 
WARRANT.—A verified statement of a prose- 
cuting attorney that he verily believed intoxi- 
cating liquors were being manufactured in a 
certain building and premises, was held by the 
Supreme Court of Missouri, in Banc, in State v. 
Lock, 259 S. W. 116, an insufficient showing 
of probable cause to warrant issuance of a 
warrant to search the premises. In this re- 
spect the court in part said: 

“The search warrant, served, was not sworn 
to. Of itself, it is not supported by the requi- 
site oath or affirmation. The sworn statement 
of the prosecuting attorney, the support on 
which the search warrant issued, is the only 
verified document to which we may look for 
probable cause; and if it contains any state- 
ment of fact from which probable cause may 
be inferred, it complies with the Constitution. 
If no statement of fact is stated therein, from 











which probable cause may legally be inferred, 
the Constitution and defendant's rights, there- 
under, have been violated. The verified state- 
ment, however, contains no statement of fact. 
While it follows the statute, it sets forth no 
fact or circumstance whereby the magistrate 
may determine the probable cause. His state- 
ment is: 

“7, J. P. Smith, prosecuting attorney, * * * 
state that I verily believe that in the building 
known as the residence, etc., * * * and fur- 
ther as affiant verily believes that in said build- 
ing, * * * and a place in which intoxicating 
liquors are manufactured as affiant verily be- 
lieves contrary, etc. * * * 

“From the above statement probable cause 
may not be judicially found. The affiant gives 
no reason for his belief, nor does he support, 
verify or substantiate it, establishing the ex- 
istence or truth of any fact or circumstance, 
by proof or competent evidence. The statement 
is that he verily believes certain things con- 
traband by statute are on the farm of defend- 
ant Bill Lock; and if he verily believed it, 
however unfounded his belief may have been, 
no fact appears in the statement that would 
subject him to legal responsibility.” 


I. C. C. NOT AUTHORIZED TO REQUIRE 
SWITCHING SERVICE WITHOUT HEARING. 
—Under Esch Car Service Act, May 29, 1917, c. 
23, as amended by Transportation Act 1920, § 
1, par. 10 (Comp. St. Ann. Supp. 1923, § 8563), 
defining “car service,” over which the Interstate 
Commission has authority, as including “the 
use, control, supply, movement, distribution, 
exchange, interchange and return of locomo- 
tives, cars and other vehicles, used in the 
transportation of property including special 
types of equipment and the supply of trains by 
any carrier by railroad, subject to this act,” 
paragraph 15, authorizing the commission to 
suspend operation of railways with respect 
to car service (subparagraph [a]) to make 
“reasonable directions with respect to car serv- 
ice * * * as in its opinion will best promote 
the service in the interests of the public (sub- 
paragraph [b]) to require joint or common use 
of terminals (subparagraph [c]) and to give 
directions for preference or priority in trans- 
portation or embargoes (subparagraph [d]), 
and paragraph 16, granting emergency power 
to make “just and reasonable directions with 
respect to the handling, routing and movement 
of traffic,” and section 15, par.-4 (Comp. St. 
Ann. Supp. 1923, § 8583), conferring power to 
reroute traffic and “to establish temporarily 
such through routes” as the Commission deems 
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necessary, the Commission is not given emer- 
gency powers, without according a railroad a 
hearing, to require the railroad to switch cars 
for another road, since “car service” connotes 
the use to which the vehicles of transportation 
are put, not the transportation service rendered 
by means of them. Peoria & P. U. R. Co. v. 
United States, 44 Sup. Ct. 194. 


RECENT DECISIONS IN THE BRITISH 
COURTS 
By Donald MacKay 


The drafting of the restrictive clause in 
agreement between employers and employees 
and in agreements of sale—the former spe 
cially—must receive careful reconsideration in 
the light of the recent series of cases on this 
subject. The latest of these is Willett Ltd. v. 
Beasley, in which the Court of Appeal reversed 
the judgment of Roch, J. The employee was a 
motor salesman, and his restrictive covenant 
restrained him, for five years after the deter- 
mination of his agency, from undertaking di- 
rectly or indirectly, “any branch of the motor 
business” within a radius of fifty miles from 
Colchester—a wide area, including a very large 
part of the London district. As Lord Justice 
Bankes put it in his judgment, in all these 
cases the court has to consider (1) the nature 
of the plaintiff's business, and the amount of 
protection it requires; (2) the width or nar- 
rowness of the restrictive clause; and (3) the 
question whether it is unreasonably wide. 
Lord Haldane, in Mason v. Provident Clothing 
Company, 1913 A. C. 724, 734, laid down the 
present rule: “The practice of putting into 
these agreements anything that is favorable to 
the employer is one which the courts have to 
check and the judges have to see that Lord 
MacNaghten’s test (i. e., in the Nordenfelt 
Case, 1894 A. C., p. 565: Whether or not the 
restriction is reasonably necessary and no more 
than necessary for the covenantee’s protection) 
is carefully observed.” The rule was lucidly 
explained by Lord Justice Younger in Attwood 
v. Lamont, 1920, 3 K. B. 571. Applying this 
priniple to the facts indicated above, the 
Court of Appeal took the view that (1) the em- 
ployer’s business was essentially one dealing 
in Ford cars and products, a comparatively lim- 
ited branch of motor business, whereas the 
covenant restrained the employee from under- 
taking “any branch” of the motor business, so 
that the business to be protected and covenant 
were not on equivalent planes; (2) the re 
strictive clause was in such wide terms as to 
prevent the employe from taking part in either 
the manufacture of cars, or the assembly of 





their parts, or the building of motor boats, and 
was, therefore, such as to debar him from al- 
most any kind of work in which he had expe- 
rience; and (3) the area, indeed any area in- 
cluding a vast stretch of London, was far too 
extensive for the purposes of merely protecting 
the employer’s business. The covenant was 
therefore held to be unenforceable. 

The widow of one J. Nunan brought action 
against the Southern Railway Co. to recover 
damages for the death of her husband, who was 
traveling with a workman’s ticket; the death 
having been caused through the negligence of 
the company’s servants. The defendants 
pleaded that the man was traveling with a 
workman’s ticket, and that under Section 32 of 
their act their liability for any compensation 
for the injury or otherwise was limited to 
£100. The widow sued under the Fatal Acci- 
dent Acts of 1846 and 1864. -Mr. Justice Swift 
held that the limitation of liability claimed by 
the company only applied to actions by the 
passenger himself with whom the contract of 
carriage was entered into. The widow was no 
party to the contract; and was suing under the 
Fatal Accidents Act. Under that act the dam- 
ages were to be proportionate to the injury 
which a jury thought she had suffered through 
the death of her husband. He estimated the 
damage at £800 and gave judgment for that 
amount. On appeal it was held that Mr. Jus- 
tice Swift’s view was right, and that the ap- 
peal must be dismissed with costs. 

There have been quite a series of cases on 
the important practical question of the recov- 
ery of a deposit where the contract has fallen 
through and as the decision in Chillingworth v. 
Esche (C. A.) aims at giving some guiding 
principle on the point we note it heré. The 
plaintiffs agreed to purchase from the de 
fendants certain freehold land “subject to a 
proper contract to be prepared by the vendor’s 
solicitors.” The sum of £240 was paid by the 
purchasers “as a deposit, and in part payment 
of the purchase money”; and a receipt for this 
sum was signed by the vendor in the follow- 
ing terms: “Thereby confirm the above sale 
and acknowledge receipt of deposit of £240,” 
An additional receipt was also given by the 
vendor to the purchasers, stating that the bal- 
ance of purchase money payable was £4,560. 
The vendor’s solicitors prepared a formal con- 
tract which was approved by the purchasers’ 
solicitors. The vendor executed an agreement 
and sent it to the purchasers’ solicitors who 
replied that their client refused to proceed with 
the negotiations. The vendor refused to re- 
turn the deposit, and Mr. Justice Astbury held 
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that he was entitled to retain it on the ground 
that it was a guarantee that the purchasers 
would carry out the transaction upon the 
vendor tendering a proper contract. Against 
this decision the purchasers appealed. It was 
held that there was no completed agreement to 
purchase since the whole memorandum was 
conditional upon a formal contract being pre- 
pared and executed. In every case the right to 
a return of a deposit must depend on the con- 
ditions of the contract. There was no pro 
vision in the memorandum that the deposit 
should not be returned; and since the contract 
had fallen through altogether the purchasers 
were entitled to a declaration that there was 
no existing contract and to a return of the 
deposit. 

We have the impression that the recent cases 
relating to the liability of a tenement owner 
for accidents to those using the common pas- 
sages and stair for injury consequent on acci- 
dent due to alleged defects such as holes, in- 
equalities of surface or bad lighting calls for 
closer examination than it appears to be receiv- 
ing. This remark is suggested by a pointed 
reference by a writer in the Solicitors Journal 
to the decision of the House of Lords in Fair- 
man v. Perpetual Insurance Building Society, 
1923, A. C. 74, where Lord Buckmaster ex- 
pressly stated that the decision of the House 
must be taken to overrule the well-known case 
of Miller v. Hancock, 1893, 2 Q. B. 177. It was 
there decided that an owner who lets out flats, 
but retains the common staircase under his 
own control, is liable for negligent repair or 
lighting of that staircase to persons who visit 
the tenants on lawful business, i. e., to “in- 
viteees” as distinguished from “licensees” or 
“trespassers.” The implied overruling of Mil- 
ler v. Hancock in Fairman’s Case, supra, puts 
an end to the doctrine that a landlord can be 
liable for neglect to repair the premises to 
persons other than the tenants; in other words, 
his liability is purely contractual, not delictual. 
There is no liability in tort because he owes 
no duty to persons whom he does not himself 
“invite” to use the premises. This supports 
the view taken in Huggett v. Miers, 1908, 2 K. B. 
278, where it was pointed out that “invitees” 
of the tenant are not “invitees” of the landlord, 
but only “licensees,” i. e., they are not asked 
expressly or impliedly to use the common stair- 
case, but are merely given permission to do so. 
Therefore the ground of liability in Indermaur 
v. Dames, L. R. 1 C. P. 274, which only binds 
an owner or occupier.in respect of persons 
“invited” by him to use the premises, does not 
affect the landlord of a common staircase in 
respect of visitors to his tenants. 





WHAT IS THE PERIOD OF LIMITA- 
TIONS ON CLAIMS AGAINST 
CARRIERS? 

By R. O. Stotter 


There seems to be an exaggerated im- 
portance placed on the case of Kansas City 
Southern Ry. Co. v. Harry B. Wolf (U. S. 
Adv. Ops., March 15th, 1923, p. 321), de- 
cided February 19, 1923, by the Supreme 
Court. Freight claim agents are now re- 
turning over-charge claims with the dis- 
appointing suggestion that same are barred 
by the two-year statute of limitations, al- 
ways citing the Wolf case. On receipt of 
this advice the shipper or traffic man hunts 
up the Wolf case and comes to the same 
conclusion. 

The statute construed by the Wolf case 
ceased to be law three years before the de- 
cision was rendered. Today it has no ap- 
plication to claims except those accruing 
before February 28, 1920. 

The Wolf case was a suit for over- 
charges on shipments made prior to June 
1, 1912. The suit was filed May 12, 1915. 
The railroad company defended on the 
ground that the claims sued on were barred 
by the two-year statute of limitations. The 
statute relied on being the Interstate Com- 
merece Act and Supplementary Legislation, 
24 Stat. at L. 379, 382, 384; 4 Fed. Stat. 
Ann. (2d Ed.), then in foree. The par- 
ticular portion of the act in question con- 
strued by the Wolf case being the last sen- 
tence in See. 16 (B), which reads as fol- 
lows: 

‘All complaints for the recovery of dam- 
ages shall be filed with the Commission 
within two years from the time the cause 
of action accrues, and not after, * * *”’’ 

Wolf’s counter to the plea of limitations 
interposed was that he had not filed any 
complaint with the Commission, but that 
he had elected to file his suit in the District 
Court, and therefore did not come within 
the provisions of section 16. The District 
and Cireuit Courts agreed with Wolf, but 
the Supreme Court took a broad view of the. 
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term ‘‘Commission’’ and decided it meant 
‘‘Commission or any court of competent 
jurisdiction,’’ and held the cause of action 
was barred. 

The Transportation Act of February 28, 
1920, Fed. Stat. Ann. 1920 Supp., p. 116, 
says: 

‘‘The second paragraph of section 16 of 
the Interstate Commerce Act is hereby 
amended * * * by striking out the last 
sentence thereof and inserting in lieu 
thereof the following as a new paragraph: 

‘* All actions at law by carriers subject 
to this Act for the recovery of their 
charges, or any part thereof, shall be be- 
gun within three years from the time the 
cause of action accrues, and not after. All 
complaints for the recovery of damages 
shall be filed with the Commission within 
two years from the time the cause of action 
accrues, and not after, unless the carrier, 
after the expiration of such two years or 
within, ninety days before such expiration, 
begins an action for recovery of charges in 
respect of the same service, in which case 
such period of two years shall be extended 
to and ineluding ninety days from the time 
such action by the carrier is begun. * * *’’ 

The last sentence of section 16, hereto- 
fore quoted, was the ‘‘bone’’ the litigants 
were contending over in the Wolf case and 
Congress took it from the table February 
28, 1920. 


The bone Congress substituted, however, 
promises to be tougher than the one re- 
moved. One thing seems to be certain, 
however, and that is, that the period of 
limitations is now three vears at least. But 
these questions present themselves: (1) 
Where the act savs ‘‘earriers’’ does it 
mean ‘‘earriers and shippers?’’ (2) If 
it means only ‘‘carriers’’ is not the law in- 
valid as discriminatory? (3) If the law 
is invalid what is the period of limitations 
then ? 

If the Supreme Court should take as 
broad a view of this amendment as they did 
of its predecessor, then they probably 





would hold that shippers are within its 
scope. Certainly if they decided shippers 
were not included they would hold the 
law invalid. If the law is invalid then, 
under Bauserman v. Blunt, 147 U. S. 647; 
37 L. Ed. 316, each state would apply its 
own law of limitations. 

In this connection it might be stated 
that a bill of lading has been held a con- 
tract in writing, and whether or not it 
states the freight rate or the amount of 
freight to be paid, is an agreement to pay 
the freight. New v. Denison Clay Co., 260 
Fed. 70. It has further been held that the 
state courts have concurrent jurisdiction 
with the Commission and District Courts 
on claims under the Commerce Acts, where 
no administrative question for the Inter-. 
state Commerce Commission is involved. 
Penn. R. R. Co. v. Sonman Shaft Coal Co., 
61 L. Ed. 188. 

Now what is the answer to the question 
propounded in the title? One guess seems 
as good as another. Certainly the Wolf 
case isn’t the answer. 


ACCESS TO A GARAGE 


In these days of the increasing popular- 
ity of motoring, it not infrequently hap- 
pens that the owner or occupier of premises 
contemplates for the first time the erection 
of a garage; and in addition to the usual 
precautions of complying with local build- 
ing by-laws, estate conditions, and cove- 
nants in a lease (if any), a further diffi- 
culty may be met in the circumstances 
hereinafter indicated. 

A local authority, having taken over a 
certain road within their area, proceed to 
plant trees at intervals along the edge of 
the pavement. A few years later, the owner 
of one of the houses in the road is desirous 
of building a garage adjoining his house, 
but finds that:the center line of the most 
direct and convenient. access for a motor- 
ear between the garage and the road is ob- 
structed by one of the counceil’s trees. 
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What are the relative rights and remedies 
of the householder and the council re- 
spectively? In endeavoring to put for- 
ward an answer to this question it is pro- 
posed to consider the several points, affect- 
ing both publie and private rights, which 
arise not only in the circumstances of the 
ease referred to, but, as far as possible, 
generally. 

A loeal authority has no general powers 
to plant trees in a public highway, and may 
be indicted (presumably for obstruction) 
in respect of any such unauthorized act; 
but that remedy is open to objection as 
being costly, somewhat cumbersome, and 
not necessarily effective for securing the 
removel of the tree. Notwithstanding the 
planting of the tree may have been unau- 
thorized, it appears that liability for penal- 
ties would nevertheless be incurred by any 
person displacing or injuying the same 


(see s. 149 of the Public Health Act, 1875). 


A loeal authority may, by adopting the 
relevant provisions of the Public Health 
Acts Amendment Act, 1890, obtain power 
to plant trees.in any highway repairable 
by the inhabitants at large, provided the 
trees are so planted as not to hinder the 
reasonable use of the highway by the pub- 
lie or any person entitled to use the same, 
or become a nuisance or injurious to any 
adjacent owner or occupier. The latter 
words are somewhat wide, and might at 
first sight appear to afford sufficient pro- 
tection to a householder in the cireum- 
stances instanced above, but in the absence 
of direct. authority on the point, it is per- 
haps advisable to consider somewhat closely 
the nature of the ‘‘nuisance’’ or ‘‘injury’’ 
to which the section is intended to refer. 
One may pass over such questions as pos- 
sible damage to an adjacent lawn or garden 
from roots, falling leaves, overhanging 
branches or ‘‘drip,’’ detriment to the house 
from obstruction of light, air or view, and 
other discomforts and inconveniences; and 
proceed to the consideration of questions 
relating to the interference with ingress 
and egress. The right of the owner of land 





abutting upon a highway to reach the high- 
way from any part of his land adjoining 
the highway is a private right for the in- 
terference with which he may maintain an 
action. The interference must, however, 
be substantial; it is not sufficient; that the 
access should be made rather less conven- 
ient, if the premises can in fact be reached 
(ef. A.-G. v. Thames Conservators, 1862, 1 
H. & M. 1). If, therefore, the tree still 
leaves room for the passage of a motor car 
to and from the premises, even though by 
a curved instead of a straight route, it is 
probable that no actionable injury is caused 
to the private rights of the occupier. 


Somewhat related to, but distinct from 
the question of access, is the right of the 
oceupier of the premises to transport goods 
across the footway to the premises from a 
vehicle in the roadway. This is not a pri- 
vate right, but one which the householder 
enjoys as one of the general public entitled 
to use the highway. 

The distinction between the two rights 
above mentioned is clearly indicated by the 
ease of W. H. Chaplin & Co. Ltd. v. West- 
minster Corporation, 1901, 2 Ch. 329, where 
the defendants had in pursuance of their 
duty as the lighting authority erected a 
lamppost outside the plaintiffs’ premises. 
The plaintiffs based their claim upon inter- 
ference with a private right of access to 
their premises from the adjoining highway, 
and it appeared that their main objection 
was to the obstruction of their business in 
the loading and unloading of goods. The 
Court found that the interference (if any) 
was to a public right and not to a private 
right, but that upon the facts there was no 
obstruction; in a reasonable sense; and the 
action was dismissed. 

Somewhat similar questions arose in the 
earlier case of Goldberg & Sons, Ltd., v. 
Liverpool Corporation, 1900, 82 L. T. 362, 
where the loca] authority had in pursuance 
of its statutory power as a tramway author- 
ity erected a pole and fuse box in front of 
the plaintiffs’ premises. 
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Upon the whole, -it is probable that the 
wiser course for the householder, faced 
with a difficulty such as that in question, 
to pursue would be to negotiate with his 
local authority for the removal of the tree 
upon amicable terms, even if the whole or 
part of the cost of removal be borne by 
him, rather than risk reliance upon his bare 
legal rights in the matter, as to the result 
of which there appears to be considerable 
doubt. 

Different considerations might arise as re- 
gards trees planted in a road on or in con- 
nection with the laying out of a building 
estate by the building owners before dedi- 
cation; and, in any event, it is advisable 
for every householder, particularly where, 
although there is no garage at present, 
facilities for future erection may exist, not 
to overlook the importance under modern 
conditions of preserving free access for a 
motor car; and, as far as possible, to guard 
against the placing of trees, lamp pusts or 
other similar obstructions in such a posi- 
tion that the free and most convenient en- 
joyment of an originally inherent right 
might be abrogated, yet only to a degree 
which would render practical redress a 
matter of some difficulty and expense.— 
G. G. C., Solicitors’ Journal. 





INSURANCE—COLLISION 


GANS v. COLUMBIA INS. CO. 
123 Atl. 240 
(Supreme Court of New Jersey, Jan. 21, 1924) 


Under a policy on a flying boat covering loss 
or damage from “collision” with the earth or 
any object moving or stationary, insured could 
recover damage to the plane from waves after 
it had drifted to shore, since “collision” means 
“violent contact,” and the bodies need not be 
in motion. 

MINTURN, J. The stipulation of facts upon 
which the case was submitted recites, inter 
alia, that a Curtis flying boat, of which the 
Plaintiffs were owners, was proceeding under 
its own power, upon a trip from Daytona to 
Palm Beach, Fla. While flying over the sea 








near Cape Canaveral, the engine went dead, 
and the pilot determined to bring his flying 
boat to the water, for the purpose of making 
the necessary adjustments. Upon reaching the 
water the plane rested easily without any dam- 
age having resulted from the landing. The 
pilot was unable to start his engine, and drifted 
for four hours in the sea. Eventually he 
drifted onto the beach, upon which a fairly 
heavy surf was running, and the plane by force 
of the breakers, upon grounding on the beach, 
was materially damaged. The damage sus- 
tained by the wings and control surfaces was 
due to the action of the waves, after the plane 
drifted ashore. Plaintiffs claim that the col- 
lision indorsement attached to the policy covers 
the damage to the flying boat, because of the 
waves, after the flying boat had alighted on 
the sea without damage. 

(1) The collision indorsement referred to 
provides that— 

“In consideration of the warrantees and 
stipulations of this policy, and of an addi- 
tional premium of $900, this policy covers direct 
loss or damage to the plane described herein, 
caused by collision with the earth (including 
land or water), or any object moving or sta- 
tionary, except collisions occurring while the 
plane is in hangar or workshop, or in the care 
of workmen for purposes of repair, provided 
that each loss shall be adjusted separately, and 
from the amount of each loss when determined, 
the sum of three hundred dollars shall be de- 
ducted, and this company is liable for loss or 
damage in excess of such amount only.” 

The inquiry presented by the situation is 
whether the damage suffered by the plane was 
the result of a collision within the meaning of 
the policy. With the coming of the gasoline 
motor, the word “collision,” under variant cir- 
cumstances, in different jurisdictions, has re- 
ceived judicial interpretation, and there is ob- 
vious difficulty in reconciling many of the 
judicial definitions thus evolved, with the 
fundamental commonplace meaning of the 
word as we were wont to app'y it in ordinary 
and popular acceptation. Hence we have pre- 
sented, upon the comprehensive briefs of 
learned counsel, adjudicated cases from courts 
of high dis‘inction, from whose reasoning and 
analvsis a decision pro or con as to the legal 
application of the term may be sustained and 
vindicated, in almost any eventuality. How- 
ever, in this jurisdiction, to which we must 
primirily look, the difficulty has largely evap- 
orated by the determination of the Court of 
Errors and Appeals in Harris v. American Cas- 
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ualty Co., 83 N. J. Law, 641, 85 Atl. 194, 44 L. 
R. A. (N. S.) 70, Ann. Cas. 1914B, 846, wherein 
the learned Chancellor defines the term as 
synonymous with “violent contact,” and de- 
clares that both bodies need not be in motion 
in order that the condition of colliding may 
ensue within the meaning of an automobile 
policy, so as to produce the legal status of a 
collision; and the doctrine of interpretation 
involved in Coke’s maxim, “Verba chartarum 
fortius accipiuntur contra preferentem,” is 
therein emphasized as a rule of interpretation 
applicable in all cases of doubt, arising under 
debatable langauge of an insurance contract. 
The difficulty in the case at bar in the light of 
that determination, however, may be solved by 
a consideration of the general language of the 
provision of the policy itself. It will be ob- 
served that liability exists in the event of a 
collision with the earth (including land or 
water). 


(2) In applying this language, we may say 
non constat the plane might have kept afloa‘ 
for hours upon the open sea, if for some rea- 
son not disclosed by the stipulation, it had not 
come in contact or collision with the destruc- 
tive ‘conjunctive elements of land and ocean. 
In comprehensive language the policy provides 
expressly that the colliding force may be “any 
object moving or stationary,” and excepts only 
two situations, neither of which admittedly has 
application here. We thus have a policy in 
generic terms covering damage “caused by col- 
lision with the earth (‘ncluding land or water) 
or any object moving or stationary,” and em- 
phasizing, so to speak, this comprehensiveness 
of scope by excepting only two situations to 
which this language shall ndét apply. Were 
there a doubt as to the applicability of this 
provision, as a solution of the inquiry here 
presented, such doubt under the rule of con- 
struction to which reference has been made 
mus: be resolved in favor of the insured. Con- 
nell v. Com. Casualty Co., 96 N. J. Law, 510, 
115 Atl. 352. 

The result follows that judgment may be en- 
tered in favor of the plaintiffs, for the amoun‘ 
of the claim conceded by the parties to be 
due, under this provision of the policy. 


NOTE—Automobile Collision Insurance.— 
New Jersey Ins. Co. v. Young, 290 Fed. 155, re- 
versing 284 Fed. 492, ho'ds that a coll‘sion 
policy insuring against damage by collision 
with another automobile, vehicle or object does 
not cover loss caused by the breakin= of an 
axle which caused the front end of the car to 
strike the road. This case holds that the rule 





ejusdem generis does not restrict the meaning 
of the word “object” to objects in kind similar 
to automobiles and vehicles; the words which 
preceded the more general word object. 

Damages due to a car falling over an em- 
bankment and striking the earth, after rolling 
down an incline where it had been left, sim- 
ply in obedience to gravity and without the 
application of exterior force, were held not to 
be covered by a policy insuring against loss or 
damage due to “collision with any moving or 
stationary object.’ Continental Casualty Co. 
v. Paul, Ala., 95 So. 814. 

The case of Interstate Casualty Co. v. Stew- 
art. Ala., 94 So. 345, hold that damages from a 
collision with an embankment at the side of 
the road are within a policy insuring against 
loss or damage caused solely by being in col- 
lision with any other automobile, vehicle or 
other object. 

Columbia Ins. Co. v. Chatterjee, Okla., 219 
Pac. 102, is another case holding that collision 
with an embankment is covered by such a 
policy. 

Universal Service Co. v. American Ins. Co., 
213 Mich. 523, 181 N. W. 1007, holds that the 
falling of the scoop of a steam shovel onto a 
truck which was being loaded by the shovel, is 
a “collision,” within the terms of an insurance 
policy. 

For other cises on this subject consult 
Berry, Automobiles (3rd Ed.)., sections 1722- 
1729, and back files of the Central Law Journal. 








CORRESPONDENCE 


RELATION.BETWEEN OWNER OF PAPER 
AND COLLECTING BANK 
Jan. 8th, 1924. 
Editor Central Law Journal: 

A very interesting and frequently re-occur- 
ring subject is the relation that exists between 
the owner of paper and the collecting bank 
after the collection has been made. 

The matter is annotated in 24 A. L. R. at 
1152. The matter was before the United States 
Supreme Court in 148 U. S. 50. The Supreme 
Court of the State of Washington in 9 Wash. 
614, 38 P. 211, 43 A. S. R. 870, takes the view 
that no trust exists. That seems to be the 
rule in California, 143 Pac. 736. Morse on 
“Banks and Banking,” 4th edition, page 482, 
states the rule to be that no trust fund ex'‘sts. 
On the other hand, the Supreme Court of Mon- 
tana, in the recent decision of Hawaiian Pine- 
apple Co. v. Frank Brown, Receiver, assumes 
and takes it for granted that a trust exists. 
The recent case of Spokane & Enstern Co. v. 
U. S. Steel Products Co., 290 Fed. 884, also 
takes it for granted that the collecting bank is 
a trustee of the proceeds collected. The 
Svokane & Eastern Trust Co. v. U. S. S‘eel 
Products Co. is following in the Montana case. 
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In Montana we have a statute which reads as 
follows: 

“7641. DEPOSIT FOR EXCHANGE DE- 
FINED. A deposit for exchange is one in 
which the depositary is only bound to return 
a thing corresponding in kind to that which is 
deposited.” 

And another statute which reads as follows: 

“7701. RELATIONS OF THE PARTIES. A 
deposit for exchange transfers to the depositary 
the title to the thing deposited, and creites be- 
tween him and the depositor the relation of 
debtor and creditor merely.” 

Mitchie on “Banking” seems to lay down the 
general rule (Par. 166): “If a bank to which 
the paper is entrusted for collection makes col- 
lection before it makes an assignment even 

_ though it be in fact insolvent, such bank s‘m- 
ply becomes the ordinary contract debtor of 
the owner of the paper and it cannot impress 
any trust character upon the proceeds. The 
matter is covered in 3 R. C. L. at page 633. 
The question is also covered in 7 C. J. 616. 

This question seems to me to be very con- 
fusing, as apparently there is no general rule 
and the recent decisions do not seem to clarify 
the situation. I would appreciate it if at some 
time in the future the matter be briefed 
through your valuable paper. 

Sincerely yours. 
P. F. LEONARD. 


SOME CONSTITUTIONAL ASPECTS OF PRO- 
HIBITION ENFORCEMENT 
April 12th, 1924. 


Editor, Central Law Journal: 

I have read the article in your issue of April 
5th, 1924, by Frederic A. Johnson, entitled 
“Some Constitutional Aspects of Prohibition 
Enforcement,” and in the course of its perusal 
some thoughts occurred to me which I am set- 
ting down. 

As I understand it, the burden of Mr. John- 
son’s song is that the 18th (Prohibition) 
Amendment to the Constitution of the United 
States, should be paramounted as the peak of 
perfection in that great body of fundamentil 
laws, and that other parts thereof should be 
subordinated to the one end of hav‘ng pro- 
hibition enforced in the Uni‘ed States. I 
think I am not far wrong in get‘ing at the 
gist of his argument. He says, “The court 
should, therefore, recognize frankly that the 
4th Amendment is inconsistent with the 18th, 
and, in view of the efforts of the authors of 
that Amendment to make prohibition effective 





and of the history of liquor legislation, is re 
pealed by it so far as liquor cases are con- 
cerned by implication.” (Emphasis mine.) 

He admits that before the 18th Amendment 
Congress could legislate about liquor only un- 
der the Commerce: Clause and that Congress 
had no police power respecting liquor. This is 
so under the 10th Amendment. But he argues 
that the 18th Amendment by reason of its con- 
ferring “concurrent, power” on the states and 
Congress to enforce it, thereby vested the 
United States with a police power in relation 
to liquor that it never had before. No such 
power has ever been held to be an attribute at- 
tending other Amendments to the Constitution 
of the United States and no reason is seen for 
reading any such power in to the 18th Amend- 
ment. Certainly no such power is expressed 
and the doctrine of implication would have to 
be stretched much further than it ever has been 
to imply any such power. 

There is no reason whatever, and no occasion 
but that of fanaticism (and I here now wish to 
disclaim any intent to brand Mr. Johnson in 
any way) for laying undue stress on the 18th 
Amendment or the attemots to enforce it. As 
a lawyer, sworn to obey the laws, I cannot but 
favor the enforcement of all valid laws. I do 
so. And I do not subscribe to the doctrine 
that some good lawyers follow to the effect that 
they have the right to determine the validity 
of the laws. That is not their function, but that 
of the courts and until the courts act in any 
riven case and say that a law is invalid I be- 
lieve that the presumption of proper legislative 
procedure should prevail and the law be re- 
garded as valid. But such belief does not take 
away from me the right to question the valid- 
ity of the law, whether it be established by 
statute or by constitutional Amendment, nor 
to question its policy, or its wisdom. Its vuid- 
ity, of course, is for the courts, while its policy 
or wisdom if for the people or the lezislature— 
something that every lawyer knows, but which 
so many of them and all the laity seem to for- 
get or ignore when prohibition is the topic un- 
der discussion. 

The 18th Amendment is sumptuiry legisla- 
tion, pure and simple, and as such has no place 
in the fundamental law. The Supreme Court 
of the United States has had before it and has 
dismissed as untenable several a‘tacks on the 
Amendment, but it has never had oczasion to 
decide whether it is valid from all viewnvoints. 
It was no doubt permissible to so amend the 
Constitution as to give the power to Co~~ress 
to legislate about liquor, but whether it was 





176 


CENTRAL LAW JOURNAL 


No. 10 





permissible to enact legislation outlawing 
liquor by way of a constitutional amendment 
admits of some doubt in my mind. Viewed as 
in effect no more than an additional power 
conferred on Congress under Art. I (8) and as 
amending that article, the Amenament is good. 
But it is not self-executing and should not have 
such interpretation. It is simply authority to 
Congress to act, as it has done by the Volstead 
Act. The states did not need any power to so 
act, as they already had it under the police 
power reserved to them under the 10th Amend- 
ment, so that the only effect of the “concur- 
rent” clause is to prevent the Amendment from 
being construed to deprive the states of a 
power they already had. It does not confer 
anything on the states, but only in part abol- 
ishes the exclusive right theretofore existing 
in the states to legislate respecting liquor, by 
giving the right to Congress also. 


But this is far from saying that in the en- 
forecement of legislation passed by Congress on 
the subject, it is permissible for officers to vio- 
late other provisions of the Constitution, viz., 
those protecting the people from unlawful 
searches and against self incrimination. And 
the real purpose of Mr. Johnson’s article seems 
to advocate that very thing; that is, to advance 
the theory that in the enforcement of prohibi- 
tion it should be the rule that no matter how 
illegally the officer may have obtained the evi- 
dence, as by searching a home without warrant, 
such evidence might nevertheless be used with 
impunity by the government against the victim 
of such illegality and his conviction thereby 
had. In effect, his argument seems to be that 
because prohibition cannot be enforced well 
without allowing officers to pursue such illegal 
and unwarranted practices and tactics, that all 
guarantees of due process, of liberty, and all 
constitutional restrictions should be removed 
and set aside in so far as liquor cases are con- 
eerned; because, to follow his argument, if 
such is not done the officers enforcing prohibi- 
tion will become so accustomed to violating the 
righ‘s of the people that they will soon forget 
their rights also on other occasions and when 
liquor is not involved. He even intimates that 
the courts are subject to this same malign for- 
getfulness, or will be soon, and therefore he 
prays tha‘ in order to avoid having it said of 
prohibition officers thit they are acting illegal- 
ly, that those acts of illegality should be legal- 
ized—and at the expense of the absolute effac- 
ing of the 4h Amendment. Such a proposition 
seems too preposterous to have come from the 
brain of a lawyer, but I am sincere in believing 





that is what is advocated in his article and I 
refer especially to the last paragraph of the 
article. 

The only doctrine that accords with the 
Constitution on the subject of illegally ob- 
tained evidence is, in my opinion, this: That 
evidence, obtained by anyone acting in an 
official capacity, whether for the state or nation, 
if obtained fllegally, as by searching a home 
without a warrant, should not be allowed to 
be used against the party from whom it was 
illegally obtained, whether in state or federal 
court and whether so obtained, by state or 
federal officer, and whether the state officer be 
called to testify in the federal court or vice 
versa. Such a rule was clearly intended by the 
4th and 5th Amendments and is enforced with 
that effect in regard to all other matters aris- 
ing under those Amendments. For example, 
it is a part of that same 5th Amendment that 
due process must be observed. The Supreme 
Court does not restrict that clause to mean 
that the lack of due process must be on the 
part of some agency of the federal government, 
but holds that any agency whatever, municipal, 
state or federal, which seeks to deny due 
process, is restricted by this clause. A simt- 
lar holding is made in respect to the clause in 
this same Amendment against taking of prop- 
erty without just compensation. Otherwise the 
Amendment as to those matters would be a 
snare and a delusion and afford but scant pro- 
tection. And yet in the same breath, so to 
speak, the same court holds, in regard to an- 
other clause in this Amendment, thit against 
self incrimination, that though a state officer 
illegally obtains evidence, this Amendment 
does not prevent him from coming into a fed- 
eral court and use same against his victim. 
And this, in face of the holding in the Gouled 
ease that to allow the use of evidence illegully 
obtained by a federal officer in the trial of a 
case in a federal court is violative of the clause 
in the 5th Amendment against self incrimina- 
tion. 

The purpose of the first ten Amendments was 
to reassure the people and to have it made 
plain in the Constitution (what so many in- 
sisted was implied), namely, that their rights 
as they had developed under the common law 
were not ever to be overridden or set aside. 
Furthermore, a Republican form of government 
is guaranteed to every state and i‘s people, and 
I believe among the essentials of such a form of 
government, are the immunities and rights 
mentioned in the 4th and 5th Amendments. It 
matters not who seeks to set them aside or vio- 





Vol. 97 


CENTRAL LAW JOURNAL 


177 








late them, if they are indeed set aside and 
violated, the guarantee of the Constitution is 
of no effect and might as well be written in the 
sands. If a state officer may invade the sanc- 
tity of the home without a warrant, take liquor 
or other incriminating evidence away and go 
into a federal court and use it to aid in con- 
victing his victim, then under the Gouled case 
he has caused and forced a man to incriminate 
himself, while under the McDowell case such 
state officer may do just what has been sup- 
posed and the federal court must permit it be- 
cause, the court says, the 4th Amendment is 
not applicable to any but federal officers. This 
confusion would be expelled if regard was also 
had to the clause in the 5th Amendment 
against self incrimination. The Supreme Court 
gives effect to the Amendments in the federal 
courts, except in the particular noted, and I re- 
spectfully submit that full force and effect 
should be given thereto in all the courts every- 
where. Some of the state courts are coming 
around to the holdings expressed in the Weeks, 
Amos, Silverthorne and Gouled cases. None I 
hope will follow the McDowell case as it fails 
to give effect to the 5th Amendment. I am 
sorry to note that Texas is still out of line, 
the Court of Criminal Appeals having repu- 
diated the contrary doctrine in cases reported 
in 247 S. W. Rep. It should be held that every 
offer of such evidence, in state or federai 
courts, presents a federal question under the 
5th Amendment as well as under the 4th. Such 
holding would sweep away any contrary state 
holdings and make the rule uniform through- 
out the land that illegal evidence can have no 
part in convicting anybody. To arrive at such 
a holding the Supreme Court would not have 
to stretch either Amendment. It has given 
effect to other clauses in the 5th Amendment 
as against state encroachment. It has held 
that the illegal use of evidence is forcing a 
man to incriminate himself (Gouled case), so 
that all that is needed is a co-ordinating of the 
opinions and a repudiation of the McDowell 
opinion. 

Mr. Johnson’s endeavor will surely not meet 
with any success, but I hope that the mere 
fact that such a proposition is made will have 
the effect of bringing a pause in the mad and 
fanatic rush that has seized the country and 
swept it along unheard of paths. Law enforce 





ment is all right and should be had as to all 
laws, but a law that requires a hoard of gov- 
ernment spies to beset the pathway of the 
people in order that the law be enforced is not 
the sort of law that should stay upon the 
statute books. It is not the sort of law that 
the people respect, else why so much trouble 
in enforcing it. I do not mean to intimate that 
any law should be disregarded because it is 
not popular. Until it is repealed it is the law 
and should be obeyed. If it is not obeyed then 
let the offenders who are caught be brought to 
trial as are the offenders against any other 
law. We have no army enforcing any other 
law. Why one to enforce the Prohibition Law? 
If that law cannot be enforced in the regular 
way then it ought to be repealed, leaving the 
matter of liquor to be dealt with by the states 
as heretofore. They did much good toward 
ridding the world of liquor, by education, by 
pleading and in other ways. But in every 


state that had prohibition the people approved 
of it and in one way and another had voted for 
it after mature consideration. But such is not 
the case with prohibition under the 18th 


Amendment. The law is enforced and re 
spected where prohibition was in force before, 
though not so much respected and enforced as 
was the case before the 18th Amendment. The 
ease with which the law is evaded in quarters 
where prohibition was never favored has 
brought it into disrespect nearly everywhere. 
Former Justice Clarke of the Supreme Court 
has pointed out that prohibition has caused 
many of our people who had almost a reverence 
for a federal law to come to look upon it with 
contempt. Denmark, we read in the papers, is 
getting away from prohibition because it 
breeds contempt for the law. Morals cannot be 
legislated into being; neither can habits be 
vanished with the stroke of a pen. Prohibition 
has never had a real chance to be tried, un- 
trammeled and unconnected with other things 
and other questions. Why not let it have a 
fair trial without seeking to further burden 
the question with an attempt to make the 18th 
Amendment prramounted above all other 
things, rights and immunities in our Constitu- 
tion? Let it take its course along with other 
laws and if it is good in the eyes of the people 
it will enforce itself as do other laws, and if 
it is not it will be got rid of in due course. 
But let it have a chance. 
Respectfully, 
R. A. D. MORTON. 
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BOOK REVIEWS 
LEGAL PHILOLOGY 


It has been said that “Lawyers are solemn 
asses, and the law a solemn tome.” However 
true this may be as a general statement, it 
has utterly no application to Judge Henry 
Lamm and the opinions written by him while 
he was a Judge of the Supreme Court of Mis- 
souri. His is the wit, wisdom and the power 
of speech to make men laugh and think. 

Mr. Fred C. Mullinix, of Jonesboro, Arkansas, 
has compiled a volume of epigrams and ex- 
cerpts from the legal opinions of Judge Lamm. 
The general outline is as follows: (1) Epi- 
grams; (2) Excerpts; (3) Epigram Case In- 
dex; (4) Excerpt Case Index; (5) General In- 
dex; (6) Literary Reference Index. The case is 
cited in each instance. The matter is arranged 
under familiar legal headings, in alphabetical 
order. For instance, in the Epigrams, under 
Accord and Satisfaction, the first one to greet 
the reader is, “A lean compromise is better 
than a fat lawsuit.” 


This book is not merely entertaintng—it’s as 
interesting as a best seller—but it is of great 
practical value. Apt words are powerful. An 
appropriate epigram cannot be overestimated 
in its argumentative force. 

As an illustration of the character of the 
Excerpts we quote from one as follows: 

“We well know there are things of pith that 
cannot be preserved in or shown by the written 
page of a bill of exceptions. Truth does not 
always stalk boldly forth naked, but modest 
withal, in a printed abstract in a court of last 
resort. She oft hides in nooks and crannies visi- 
ble only to the mind’s eye of the judge who tries 
the case. To him appears the furtive glance, 
the blush of conscious shame, the hesitation, 
the sincere or the flippant or sneering tone, the 
heat, the calmness, the yawn, the sigh, the 
eandor or lack of it, the scant or full realiza- 
tion of the solemnity of an oath, the carriage 
and mien. The brazen face of the Har, the 
glibness of the schooled witness in reciting a 
lesson, or the itching overeagerness of the 
swift witness as well as honest face of the 
truthful one, are alone seen by him. In short 
one witness may give testimony that reads in 
print, here as if falling from the lips of an 
angel of light, and yet not a soul who heard it, 
nisi believed a word of it; and another witness 
may testify so that it reads brokenly and ob- 
securely in print and yet there was that about 
the witness that carried conviction of truth to 
every soul who heard him testify. Therefore, 








where an issue in equity rests alone on the 
credibility of witnesses, the upper court may 
with entire propriety rest somewhat on the 
superior advantage of the lower court in deter- 
mining a fact.” 

The book contains over 340 pages, and is 
beautifully bound with embossed flexible covers. 
Thomas Law Book Co., St. Louis, are the pub- 
lishers. 


JONES ON EVIDENCE 
There was lately published the third edition 


of Jones, The Law of Evidence in Civil Cases. 
The original work was by Burr W. Jones, of 


the Wisconsin Bar, sometime Professor of the- 


Law of Evidence in the College of Law of the 
University of Wisconsin. The work of revising 
and enlarging the manuscript for the present 
edition was done by William Carey Jones, late 
Dean of the School of Jurisprudence, Univer- 
sity of California. Dean Jones died soon after 
completing his work and while his manuscript 
was being made ready for printing. 

This is the one-volume edition of the work. 
The original was published in 1896, and met 
with immediate approval. The second edition 
was so widely acclaimed that twelve large 
printings were required to supply the demand. 

The present edition is a thorough revision of 
the old. Nearly 20 pages have been added. 
The late authorities have been examined and 
such changes made as were necessary to bring 
the work up to date in every respect. A 
valuable feature is the many references to 
annotations in the several series of annotated 
reports The index has been entirely remade, 
and so arranged that quick reference is always 
easy and satisfactory. 

This work has become recognized by the 
profession as the most practicable work on the 
subject. The proof of the value of a law book 
is its sale. Jones on Evidence has had a 
phenomenal sale. It is to be found in prac- 
tically every law office of importance through- 
out the country. Although containing some 
1600 pages, the special Bible paper on which 
it is printed makes the book light and handy, 
and still convenient for use in the court room, 
library and home. The binding is black fabri- 
koid, semi-flexible, stamped with the title in 
gold on both back and side. 

We are informed that this edition is meet- 
ing with even greater demand than tlie second 
edition. 

The publishers are Bancroft-Whitney Com- 
pany, San Francisco, Los Angeles and Memphis. 
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DIGEST. 


Digest of conmaseees Opinions of the State Courts 
of Last Resort and of the Federal Courts 





Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 







































































Alabama 44 
Arkansas 9, 31 
California 3, 23, 60 
Illinois 49, 56, 57, 63 
Indiana 34 
Kentucky 40 
Louisiana 62 
Massachusetts 1, 4, 5, 6, 22, 58 
Minnesota see 24 
Mississippi 2, 20 
Missouri 7, 27, 28, 33, 41, 42, 45 
New York... 39, 43, 51, 54, 55, 61 
North Carolina 10, 26 
North Dakota 30 
Pennsylvania 25, 32, 53 
Tennessee 47 
Texas 8, 16, 21, 36, 52, 59 
U.S.C.C.A 11, 13, 14, 18, 29, 38 
U. Ss. D.C 15, 17, 19, 37 
U. Ss. S. © 48 
Virginia 46 
Washington 12, 35 
West Virginia 50 





1. Automobiles—Conditional Sa‘te.—Where plain- 
tiff's president saw automobile on street several 
weeks after conditional sale. and it appeared to 
have been improperly cared for, and plaintiff per- 
mitted it to remain in the purchaser’s possession 
after learning of its condition, and thereafter it 
was delivered to defendant for repairs. plaintiff 
was not entitled to possession as against the de- 
fendant, claiming a lien by virtue of G. L. c 255, 
§ 35, on the ground that the car was not properly 
eared for by the purchaser under the contract, per- 
mitting seller to take possession if it was of opin- 
ion that the automobile was not receiving proper 
care.—Dunbar-Laporte Motor Co. v. Desrocher, 
Mass., 142 N. E. 57 


2. Contributary Negligence.—In a damage suit 
for personal injuries caused by running a motor 
vehicle on the side of the street where it is pro- 
hibited by a municipal ordinance to be, it is error 
to instruct the jury that it may consider the con- 
tributory negligence of the plaintiff and reduce 
the damages in proportion to the degree of negli- 
rence, where the only basis for such a charge is 
the failure of the plaintiff to look for the approach 
of a vehicle on a side of a street where it may 
not lawfully run, as the plaintiff is not required to 
anticipate a violation of such ordinance.—Clarke v. 
Hughes, Miss., 99 So. 6 


3. Forceable Intervention.—The act of defend- 
ant’s motorman, while proceeding at a speed of 
seven to nine miles an hour, in bringing his car 
to a sudden stop on a street intersection, thereby 
violating an operating rule of the company, and 
forcing a truck approaching from the side to sud- 
denly turn to the right and strike deceased, justi- 
fied a finding of negligence which was the proxi- 
mate cause of the injury.—Gett v. Pacific Gas & 
Electric Co., Calif., 221 Pac. 376. 


4.——Ownership.—Where legal title to automo- 
bile truck was in partnership and not in an indi- 
vidual member thereof, the latter was not “the 
owner.’ within G. L. c. 90, § 2, providing that ap- 
Plication for registration of motor vehicles may be 
made by the “owner” thereof. etc.—Kilduff v. 
Boston Elevated Ry. Co., Bass., 142 N. E. 98. 


5.—Possession.—That the brother of owner of 
truck when driving the truck was seen delivering 
a package therefrom about the time of an accident 
and had the owner’s license in his possession was 
not enough to show that he was engaged in the 
owner’s business or that the truck was under the 
owner’s control; both the owner and the brother 
testifying that it was taken without the owner’s 
consent.—Moquin v. Kalicka, Mass., 142 N. E. 638. 











6.—Speed.—In an action for death of pedes- 
trian on street, testimony that when witness saw 
truck it was going ‘‘fast’’ was too indefinite, with- 
out anything to indicate the rate of speed, to war- 
rant a finding of negilgence.—Whalen v. Mutrie, 
Mass., 142 N. E. 45. 


7. Bailment—Liens.—At common law, one hav- 
ing lawful possession of a chattel on which he ex- 
pends money, labor or skill at the owner’s request, 
thereby enhancing its value, has an implied lien 
for services, which is favored by the law.—Lee Vv. 
Seals, Mo., 256 S. W. 830. 


8. Banks and Banking—Bonds.—Where plaintiff 
deposited Liberty bonds in defendant bank to be 
kept safely by the latter and returned to plaintiff, 
the title to the bonds did not vest in the bank, but 
remained in plaintiff, and the deposit did not con- 
stitute a credit on plaintiff's cash account, the 
relation created being that of bailor and bailee 
and not that of debtor and creditor.—Tyler County 
State Bank v. Rhodes, Tex., 256 S. W. 947. 


9.——Deposits.—The payment of money to a bank 
for the purpose of meeting a check that had been 
drawn on insufficient funds, after notice by the 
cashier that the check had gone the rounds and 
had been returned for payment, held not a de- 
posit, the receipt of which, after insolvency of 
the bank within the knowledge of its president. 
would render him liable under Crawford & Moses’ 
Dig. § 697, making it a felony to receive deposits 
after knowledge of the bank's insolvency; the 
word ‘‘deposits’’ as used in the statute meantng a 
general deposit, and the deposit in questvon not 
He | _ soo one.—Morgan v. State, Ark., 257 
Ss. e 4. 


10.—Jurisdiction.—National Bank Act (U. S. 
Comp. St. § 9759), providing that “suits, actions 
and proceedings against any association under this 
title may be had in any circuit, district, or terri- 
torial court of the United States held within the 
district in which such association may be estab- 
lished, or in any state. county, or municipal court 
in the county or city in which said association is 
located having jurisdiction in similar cases,’ held 
permissive and not mandatory.—Curlee v. National 
Bank of Fayetteville, N. C., 121 S. E. 194. 


11.—WNotice.—If check was signed by receiver 
in bankruptcy as “trustee’’ of bankrupt, and was 
payable to “F.. trustee,’’ and recited that it was 
“for balance on hand in the Matter of D., Bank- 
rupt,”” it did not bring to the bank in which F. 
deposited it knowledge that F. received the money 
as trustee of the bankrupt estate; the word 
“trustee” standing alone, being descriptive merely. 
Commercial Sav. Bank & T. Co. v. National Surety 
Co., U. S. C. C. A., 294 Fed. 261. 


12. Special Deposits.—Money collected by a 
bank as agent for a building and loan association 
from subscribers, which is to be remitted to the 
association after deduction of 1 per cent for the 
handling, constitutes a “special deposit,’’ recover- 
able as such after failure of the bank.—Pacific 
Building & Loan Ass/n vy. Central Bank & T. Co., 
Wash., 221 Pac. 313. 


13.——Stolen Papers.—Where stolen negotiable 
bonds were sold by vice-president, and the pur- 
chase money collected by drawing a draft in the 
name of the bank, held that vice-president did not 
purport to deal with the bank as a stranger, but 
purported to act and did act in his representative 
capacity, and within the scope of his authority as 
agent for the bank; hence any knowledge which 
he had concerning, the bonds would be imputed to 
the bank, notwithstanding a personal fraudulent 
purpose on his part. and that he had temporary 
custody of the bonds prior to the transaction.— 
a As National City Bank, U. S. C. C. A., 294 
Fed. " 


14. Bankruptcy—Claims.—In liquidation of a 
claim against a bankrupt estate for damages for 
breach of a contract by bankrupt for purchase of 

s, the fact that in the claim the market value 
of the goods at the time of breach was alleged 
did not preclude claimant from showing their 
actual value by the testimony of experts.—In re 
Plymouth Rubber Co., U. S. C. C. A., 293 Fed. 753. 
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15.——Conveyance of Real Estate.—A conveyance 
of real estate by a bankrupt, within two years 
prior to his bankruptcy, and when insolvent, to a 
third person, who at once reconveyed to bankrupt 
and his wife. held fraudulent as to his creditors. 
—Childs v. Stees, U. S. D. C., 293 Fed. 826. 


16.——Fixtures.—Generally, articles, such as 
shelving, electric ceiling fans, and signboards. at- 
tached to a store building with intent to make 
them permanent accessories thereof, are part of 
the building, and hence exemnt in bankruptcy pro- 
ceedings, if the building is—Bantuelle v. Chapman, 
Tex., 256 S. W. 936. 


17.—Partnership.—If a partner. as an_ indi- 
vidual, wishes to claim his individual homestead 
right in a bankrupt partnership’s property, he 
must submit his individual estate to bankruptcy. 
= re Deadwiler & Fortson, U. S. D. C., 293 Fed. 


18.——Preference.—An assignment of accounts 
by an insolvent debtor, within four months prior 
to bankruptcy, to secure an existing debt, con- 
stitutes a preference, though pursuant to an oral 
agreement made before the four-month period.— 
First Nat. Bank v. Ragsdale, U. S. C. C. A., 294 
Fed. 282. 


19. State Receiver.—A state court. having 
jurisdiction, which has taken possession of the 
property of a debtor, by its receiver. more than tour 
months prior to the filing of a petition in bank- 
ruptcy by or against the debtor, has exclusive 
possession of the property, and the bankruptcy 
court is without power to order it turned over to 
the trustee.—In re Richardson’s Estate, U. S. D. 
C., 294 Fed. 349. 


20. Bills and Notes—Dishonor and Notice.—The 
holder of a note, in order to be entitled to recover 
thereon against an indorser, must allege in his 
declaration and prove that the note has been dis- 
honored by the maker, and that notice of such dis- 
honor has been given to the indorser, and a decla- 
ration which simply alleges that the defendant 
was an indorser. without setting up such dishonor 
and notice, states on cause of action.—Carter v. 
Jennings, Miss., 98 So. 687. 


21. Notice.—The fact that notes were payable 
to three persons as trustees, and that indorsement 
was only made by one of them, did not put pur- 
chaser on inquiry as to any defenses that the 
maker might have to the note. in view of Nego- 
tiable Instruments Law. § 41 (Complete Tex. St. 
1920, art. 6001a41).—Long v. City Nat. Bank of 
Commerce, Tex., 256 S. W. 1006. 


22. Carriers—Lost Articles.—One in the busi- 
ness of letting automobiles for hire was not liable 
for loss of articles placed in the car by a pas- 
senger, where the driver had no knowledge that 
they were there, and there was no evidence of lack 
- ~ 1. care.—Haddad v. Griffin, Mass., 142 


23.——Private Carrier.—One occasionally renting 
motor trucks, used by him in his general transfer 
business for transferring freight, to carry passen- 
gers to and from picnic grounds on Sundays and 
holidays, held not a common carrier of passengers, 
but a private carrier for hire.—Gornstein v. Priver, 
Calif., 221 Pac. 396. 


24.——Wrongful Delay.—Where the wrongful de- 
lay in the interstate transportation of merchan- 
dise by a common carrier has resulted in loss to 
the shipper due to a fall in the market price of 
the commodity, the Cummins Amendment of the 
Carmack Amendment to the Interstate Commerce 
Act of February 4, 1887 (U. S. Comp. St. § 8604a), 
forbids the incorporation into the shipping contract 
of a provision for notice to and filing of claim with 
the carrier as a condition precedent to recovery of 
damages by action.—Gamble-Robinson Co. v. Chi- 
cago, R. L. & P. Ry. Co., Minn., 196 N. W. 938. 


25. Commerce—Coal Tax.—Act May 11, 1921 (P. 
L. 479) which by section 1 imposes a tax on an- 
thracite coal, and provides for the assessment 
thereof at the time the coal is ready for market, 
and by section 2 requires the superintendent or 
other officer of the mine to assess the tax from 











time to time as the coal is ready for market, and 
to ascertain and assess daily the number of gross 
tons mined, does not impose a tax on interstate 
commerce.—Commonwealth v. Philadelphia & R. 
Coal & Iron Co., Pa., 123 Atl. 315. 


26. Intrastate.—A yard switchman, who was a 
member of a crew engaged in placing box cars 
from lead track upon various switches branching 
out therefrom, used too store cars for points with- 
in the state, and who was injured in the perform- 
ance of such duties, was engaged in intrastate 
commerce and not interstate commerce, within the 
federal Employers’ Liability Act .(U. S. Comp. St. 
§§ 8657-8665), at the time of the accident, although 
at other times his duties required him to place 
cars on switches used for storing cars for points 
out of state.—Barbee v. Davis, N. C., 121 S. E. 176. 





27. Constitutional Law—Zoning Ordinance.—Zon- 
ing ordinance of city of St. Louis, dividing the city 
into five districts with reference to the use to 
which property in such districts may be put, held 
void in that it constitutes a restriction on the law- 
ful use of property without compensation to owner, 
and is therefore a taking of private property for 
public use without compensation and a judicial 
hearing. in violation of Const. art. 2, §§ 21 and 30, 
and Const. U. S. Amends. 5, 14, § 1, prohibiting 
the taking of property without due process of law 
and the taking of private property without just 
compensation. See City of St. Louis v. Evraiff.— 
State v. McKelvey, Mo., 256 S. W. 474. 


28.——Zoning Ordinance.—Zoning ordinance of 
city of St. Louis, dividing the city into five dis- 
tricts with reference to the use to which property 
may be put, imposing restrictions on the use of 
private property having no relation to the health, 
comfort, safety or welfare of the inhabitants. held 
void in that it constitutes the taking of private 
property without compensation or due process of 
— of St. Louis v. Evraiff, Mo., 256 S. W. 


29. Corporations—Act of President.—A railway 
corporation would not ordinarily be held liable un- 
der general bond of indemnity, executed by its 
president in the name of the company, affecting a 
matter not within the scope of the company’s 
business, and without express authority by its 
charter so to do.—Grandy v. Washington-Virginia 
Ry. Co., U. S. C. C. A., 293 Fed. 695. 


30.——Indorsements.—The maker of a promissory 
note cannot ordinarily defeat it on the ground that 
the officer of the payee corporation who indorsed 
the note lacked authority to do so.—Citizens’ State 
Bank v. Skeffington, N. D., 196 N. W. 953. 


31.——License to Do Business.—A Missouri com- 
pany contracted to construct a steel bridge in Ar- 
kansas, and sublet part of the work to a Kansas 
partnership. It also shipped structural steel neces- 
sary for the bridge consigned to itself in Arkansas, 
furnishing bolts, ete., to the subcontractor. Held 
that these transactions were intrastate instead 
of interstate, and ocnstituted ‘‘doing business’’ in 
the state in violation of Crawford & Moses’ Dig. 
§§ 1825-1832, regulating foreign corporations, and 
invalidating their contracts made without filing 
their articles, etc.—Kansas City Structural Steel 
Co. v. State, Ark., 256 S. W. 845. 


32.——Stockholders’ Right.—Where the stock- 
holders of a corporation sought a list of all the cor- 
poration’s stockholders, they were justified in re- 
fusing to meet with the board of directors of the 
corporation to discuss the matter; they having the 
right to have the list without discussion.—Hauser 
v. York Water Co., Pa., 123 Atl 330. . 


33. Highways—Interested Parties.—Trustees of 
land conveyed for religious and charitable purposes 
and others having relatives and friends buried in 
a cemetery for which a portion was set apart have 
sufficient interest to entitle them to maintain a 
suit to restrain the owner of land over which the 
only road to the cemetery lies from wrongfully ob- 
structing or interfering with their use of such 
road.—Mayo v. Schumer, Mo., 256 S. W. 549. 


34. Insurance—Accident.—Death, caused by @ 
puncture of the lower bowel with a tube used for 
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the introduction of medicine for the treatment of 
hemorrhoids, held not an accidental death by ex- 
ternal, violent and accidental means, within the 
provisions of an insurance policy.—Hoosier Cas- 
ualty Co. v. Royster, Ind., 142 N. E. 18 





35. Bus Driver.—Where an insurance com- 
pany as surety, and a bus driver as principal, exe- 
cuted a bond to the state amounting to an insur- 
ance contract between the company and persons 
injured by the driver's negligence, there was no 
want of privity of contract between an injured 
person and the insurance company which would 
prevent an injured person from suing thereon.— 
Stusser v. Mutual Union Ins. Co., Wash., 221 Pac. 
331 


36.——Cancellations.—After destruction of in- 
sured automobiles, it is too late to declare a policy 
void for mistake in stating the place where they 
were stored, since insured would thereby lose the 
benefit of taking out other insurance.—American 
Central Ins. Co. v. Buchanan-Vaughan Auto Co.. 
Tex., 256 S. W. 610. 


37. Employee Promoted.—That insured failed 
to notify insurer that employee had been promoted 
from a bookkeeper, whose duties were to ‘‘leep 
books and assist the teller.”’ to assistant ec?shier 
end her salary raised three times, held not preju- 
dicial to insurer where her embezzlements were 
in the discharge of her duties as bookkeeper and 
essistant teller. and hence not fatal to a recovery 
on a fidelity bond.—Bank of England. Ark.. v. 
Maryland Casualty Co., U. S. D. C., 293 Fed. 783. 





38. Exemptions.—A provision of an accident 
certificate, ‘‘Nor shall the association be liable for 
indemnitv for any death resulting wholly or in 
part from * * * poisonous substances. gases, or 
anything accidentally or otherwise taken or in- 
haled,”’ is not susceptible of a construction which 
will make liability for a death from the inhaling 
of gas dependent on whether it was inhaled vol- 
untarily or involuntarily, but in plain words ex- 
empts the insurer from liability. whether the gas 
was inhaled voluntarily or involuntarily. con- 
sciously or unconsciously.—Hawkeye Commercial 
Men’s Ass’n v. Christy, U. S. C. C. A., 294 Fed. 208. 


39. Rate Associations.—Public policy requires 
that an association making rates for fire insurance 
risks must have power to adopt suitable rules, re- 
euiring those with devices for protection against 
fire to submit such devices for reasonable tests to 
be made by the association itself, or under its 
direction, and it is no discrimination for the asso- 
ciation to refuse to give credit to the inventor of 
a sprinkler system by way of reduction of rates 
on the property wherein it is installed, where the 
inventor refuses to submit to the tests prescribed 
by the association, but offers other proof as to the 
efficiency of his apparatus.—People v. Phillips, N. 
Y., 142 N. E. 574. 


40.—Reciprocal Indemnity.—Ky. St. § 743m12, 
providing that no law relating to insurance shall 
apply to the exchange of reciprocal indemnity con- 
tracts, means that the restrictions and limitations 
placed by the laws upon the issuance and delivery 
of other forms of insurance shall not apply to the 
“exchange,” that is to the ‘“‘issuance’’ and “de- 
livery,” of this form of insurance, and does not 
affect the application to such contracts of sections 
639. 679, relating to effect of representations and 
warranties.—Standard Auto Ins. Ass’n v. Henson, 
Ky., 256 S. W. 414. 


41.—Refusal to Pay.—Where insurer had sub- 
stantial evidence that insured had violated his 
policy by keeping too much gasoline on his private 
car, and insured had been arrested for arson, in- 
surer should not be penalized for making a defense 
by assessment of damages for vexatious refusal 
to pay or attorney fees.—Rozell v. North British & 
Mercantile Ins. Co., Mo., 257 S. W. 520. 








42 ——Renresentations.—Where the rate per hun- 
dred and the amount of fire insurance on an auto- 
mobile were dependent upon the year of manufac- 
ture, a misrepresentation in the application as to 
the year of manufacture invalidated the policy, 
though the agent who took the application had a 





book from which the true model might have been 
ascertained from the information obtained from 
the motor number, etc., notwithstanding valued 
policy provision of Rev. St. 1919, § 6239.—Hughes 
v. Hartford Fire Ins. Co., Mo., 257 S. W. 500. 


43.—Representations.—In view of the rule that 
language of policy must be construed against in- 
surer, representation in an automobile policy that 
the automobile was fully paid for was not neces- 
sarily false, because insured gave a promissory 
note for part of the price, since ‘‘pay’’ means to 
satisfy by other means than cash, as well as by 
cash.—Vollmer v. Automobile Fire Ins. Co., N. Y., 
202 N. Y. S., 374. 


44.——Waiver.—Where insurer's adjuster ac- 
quired knowledge soon after a fire that the in- 
sured car was incumbered. and communicated such 
fact to the home office, who thereon agreed to pay 
the loss in response to notice from one who was 
negotiating for the purchase of the mortgagee’s in- 
terest, there was a waiver of the breach of war- 
ranty against incumbrances.—Spivy-Johnson Por- 
~oht v. Belt Auto. Indemnity Ass’n, Ala., 99 
So. 8 


45.——Waiver.—Where an insurance company, 
after learning that insured has moved his property 
in violation of a provision of his fire policy, fails to 
cancel the policy and return the premiums, or its 
agent later induces insured to incur trouble and 
expense to comply with certain provisions, the 
right to refuse payment of losses is waived.— 
—— v. Concordia Fire Ins. Co., Mo., 256 S. 


46. Intoxicating Liquors—Sale After Confisca- 
tion.—Under Prohibition Law, § 22. making ardent 
spirits and containers in which ardent spirits are 
manufactured, kept or used in violation of law 
contraband, and providing for the forfeiture there- 
of, whisky containers and siphon used in illicitly 
storing for sale and selling ardent spirits, when 
found by officers in a person’s dwelling, were not 
the property of such person, but had already 
vested in the commonwealth.—Hall v. Common- 
wealth, Va., 121 S. E. 154. 


47. Master and Servant—Danger Warning.— 
Where decedent, killed while crawling under a 
train going in the direction of his home, used an 
exit which was commonly used by other employees, 
and against which employer had made no pro- 
vision for danger, and where in addition decedent's 
employment extended over the same territory that 
he was traversing when the accident occurred, 
under the equitable construction required by Work- 
men’s Compensation Act, § 47, held that the acci- 
dent grew “‘out of and in the course’’ of decedent’s 
employment, within the act.—Moore v. Cincinnati, 
N. O. & T. P. R. Co., Tenn., 256 S. W. 876. 


48. Monopolies—Sugar Exchange.—Operation of 
an exchange for sales of sugar for future delivery 
under contracts providing for actual deliveries, and 
a. clearing association for offsetting purchases 
against sales, will not be enjoined as a conspiracy 
to restrain trade in violation of Anti-Trust Act 
(Comp. St. § 8820 et seq.) and supplementary Act 
Aug. 27, 1894. as amended by Act Feb. 12, 1913 
(Comp. St. §§ 8831, 8834), in the absence of evi- 
dence that the exchange and the clearing house 
and their officers produced or attempted to pro- 
duce a disturbance of the market, though the ex- 
change and clearing association were used by other 
persons to cause a rise in sugar prices pursuant to 
a conspiracy.—United States v. New York Coffee 
& Sugar Exchange, W. S. S. C., 44 Sup. Ct. 225. 


49. Municipal Corporations—Assessments.—Fire 
hydrants are such part of a local improvement as 
may be paid for by local assessment.—Village of 
a ge Park v. L. H. Mills & Sons, Ill, 142 
N. E. 


50.——Building Ordinance.—A city, authorized by 
its charter to make proper regulations for guarding 
against danger or damage from fire, water, or 
other element, and to regulate the construction of 
buildings, may, as a proper exercise of its police 
power, adopt reasonable restrictions for buildings 
upon lands along a stream flowing through the 
city so as to avoid danger from floods.—To that 
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end it may adopt an ordinance fix'ng build'ng ‘tines 
on each side of the stream, beyond which it may 
prevent the owners of lands bordering thereon 
from constructing their buildings, even though 
their title extends to the middle of the stream. 
And if the restriction be reasonable, a riparian 
owner is not entitled to compensation for that por- 
tion of his land which he is thus forbidden to use. 
—City of Welch v. Mitchell, W. Va., 121 S. E. 165. 


51. Perpetuities—Whole Income.—A provision of 
a will giving testator’s residuary estate to a chari- 
table corporation to be formed after his death, that 
the income from the fund should go to the nephew 
until the organization of the corporation, when all 
“distribution of income from said fund” to the 
nephew “shall cease, and there shall be no appor- 
tionment to him of income partially or whoily 
earned, but not yet due and payable,”’ held void as 
an accumulation, since by clear implication it at- 
tempted to give to the corporation the income par- 
tially and wholly earned, but not yet due and pay- 
_— re Juilliard’s Will., N. Y., 202 N. Y. S. 


52. Railroads—Auto Guest.—Refusal to submit 
to the jury the question whether plaintiff. a guest 
riding in an automobile driven over a street cross- 
ing, looked and listened and used other means to 
discover the approach of defendant’s motorcar, 
held erroneous where there was evidence raising 
the issue, such guest being under duty to look and 
listen.—Texas City Terminal Co. v. Showalter, 
Tex,. 257 S. W. 621 . 


53. Sales—Conditions of Acceptance.—In an ac- 
tion for breach of contract to purchase coal, mak- 
ing fulfillment dependent upon “normal condi- 

. tions,”’ excusing seller’s failure to deliver in case 
of “war, * * * insurrection. * * * disasters. 
breakdowns, fires. or other accidents at the mines, 
* * * shortage of cars, interruption of car service, 
strikes, labor agitations or disturbances, shortage 
of labor supply, or any other causes beyond the 
seller’s control,’’ and excusing buyer’s refusal to 
accept deliveries “in case of strikes or other con- 
tingencies arising which are beyond the control 
of the buyer and which cause stoppage or partial 
stoppage of the plant or business of the buyer.” 
the closing down of buyer’s steel plant. because of 
business depression and the failure to obtain or- 
ders, did not justify buyer’s refusal to accept de- 
liveries. since the word “‘conditions’’ in the phrase 
“normal conditions’’ meant physical conditions af- 
fecting the industry and not general economic con- 
ditions, and the phrase “other contingencies” did 
not include business depressions, in view of the 
ejusdem generis rule.—Cleveland & Western Coal 
Co. v. Cyclops Steel Co., Pa., 123 Atl. 320. 


54. Taxation—Estate by Entirety.—Tax Law, § 
220, subd. 7. as amended by Laws 1916, c. 323. § 
83. providing that the rights of a surviving tenant 
by the entirety to the immediate ownership, pos- 
session, and enjoyment of the property shall be 
deemed a taxable transfer in the same manner as 
though the whole property belonged to the de- 
ceased tenant, and he had willed it to the survivor, 
did not create a dower right in a surviving widow, 
such a right being inconsistent with the fiction of 
absolute ownership established by the statute in 
the husband,’and in computing tax she is not en- 
py ‘_¥~ —_ = her dower from the value 

a me of husband’s death.— 4 
Estate, N..Y., 141 N. E. 915. psitemier betas 


55. U. S. Debt.—An unpaid balance of a debt 
owing on account from the United States on a 
fully performed war contract, held not taxable 
under Greater New York Charter and Tax w,. § 
12, as taxation by the state would hinder the ex- 
ercise of the federal government's constitutional 
powers to borrow money on the credit of the 
United States, to declare war. and to raise and 
support armies; that being true, notwithstanding 
Rev. St. U. S. § 3701 (U. S. Comp. St. § 6816), 
exempting from taxation certain obligations of the 
United States, is of doubtful application.—People 
v. Cantor, N. Y., 141 N. E. 901. 


56. -Workmen’s Compensation Act—Cause of 
Death.—Where a mine employee, injured on the 
right side of the cheat by coming in contact with a 
jack pipe, continued at work and about three 
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weeks thereafter, while taking a bath, contracted 
a cold, from which pneumonia resulted, he:d, in 
proceeding for compensation, that there was no 
causal connection between the pneumonia and the 
injury, entitling him to compensation.—Perry 
County Coal Corporation v. Industrial Commission, 
Ill., 142 N. E. 455. 


57.—Classification—Where the business of 
operating a motion picture theater came within the 
terms of an ordinance (imposed for the protection 
and safety of employees‘and the public) prohibit- 
ing the operation of such a business, except under 
certain specific conditions, person operating that 
business held to come automatically within Work- 
men’s Compensation Act, § 3 (Laws 1919, p. 539, 
§ 1). declaring such an enterprise ‘‘extra hazard- 
ous,”’ so that such pefson’s employees were covered 
by the act. regardless of the nature of their duties. 
—Ascher Bros. Amusement Enterprises v. Indus- 
trial Com’n, IIl., 142 N. E. 488. 


58. Independent Act.—Where a street railway 
motorman. when arriving at a switch, alighted 
from the car and started across the road to get a 
drink and relieve nature, and was struck by an 
automobile, the injury did not arise out of the 
employment, within the Workmen’s Compensation 
Act, though it was customary for crews to cross 
the road for that purpose; such custom not being 
known to the master.—Gardner’s Case, Mass., 142 
N. E. 32 


59. Independent Contractor.—A carpenter 
owned a floor surfacing machine, furnished all 
material therefor, did work with it according to 
his own ideas and methods, with the right to em- 
ploy necessary help and to choose his own hours 
for labor, and was compensated on basis other 
than that of ordinary wages. He was injured while 
surfacing floors with his machine under contract 
with a building contractor, whose control was only 
to accept or reject the work. Held that he was 
an “independent contractor’ and not an “em- 
ployee’ within Workmen’s Compensation Act, pt. 
4, § 1 (Vernon’s Ann. Civ. St. Ann. Supp. 1918, art. 
5246—82).—Shannon v. Western Indemnit Co., 
Tex., 257 S. W. 522. 








60.—Out of Scope of Employment.—Where a 
chauffeur, directed by his employer to investigate 
noises in the lower part of the house, was killed 
by the cook from motives of private revenge or 
some other reason not “arising out of employ- 
ment.’’ and circumstances showed that the cook 
had no intention of killing his employer or molest- 
ing property, the injury was not compensable as 
“arising out of employment.’’—Royal Indemnity Co. 
v. Industrial Accident Commission, Calif., 221 Pac. 


61.—The Compensation.—A lump sum award to 
a workmen’s compensation claimant 34 years of 
age, with a wife and three children. the-eldest of 
whom was 15 years of age, and having no property, 
for the purpose of enabling the wife to purchase 
at an excessive valuation an interest in a manu- 
facturing concern whose financial condition and 
legal status was doubtful. held not in the interests 


of justice, under the Workmen’s Compensation 
Law. § 25.—Mandelblatt v. Auswaks, N. Y., 202 
N. Y. S. 383. 


62.——Within Act.—Where an employee while 
making a fire in defendant’s engine at night in an 
isolated locality, was shot and killed by unknown 
parties, held that the accident arose out of and in 
the course of his employment within the work- 
men’s compensation statute-——Dyer v. Rapides 
Lumber Co., La., 98 So. 677. 


63.——Within Act.—Where an employee of a 
canning plant was injured, after having been 
employed by a few days, while attempting to jump 
on a moving elevator to ascertain the cause of the 
stoppage of the flow of catsup from the floor 
above which had interrupted his work of capping 
bottles, held that the injury arose out of his em- 
ployment, in view of evidence that, though he was 
under no obligation to make the adjustment that 
would permit him to continue work, he was vio- 
lating no instructions in seeking to accertain the 
cause of the trouble-—Brooks Tomato Products Co. 
v. Industrial Commissoin, Il., 142 N. E. 451. 
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